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Employee Handbook: Making Every Word Count
Employers should get the most out of their employee handbook, using it as a tool to build workplace morale and answer questions from employees. Employers should also be cautious when drafting their employee handbook and be aware of potential pitfalls and unintended liability that may arise from their handbook. These potential pitfalls, along with ever-changing laws, make the creation and upkeep of an employee handbook difficult.

This Legislative Brief provides an overview of steps an employer can take to ensure that an employee handbook does not form a contractual employment relationship with employees.
GUIDE FOR EMPLOYEES or Binding Contract?

Most employee handbooks are meant only to educate employees on an employer’s policies and standards, and to engender employee loyalty to the employer. Though most employers do not intend for their employee handbooks to create legal duties, employee handbooks may still form a contractual relationship between employers and their employees. 

Employers should include disclaimers in their handbook to clarify the purpose of the employee handbook. In order to be most effective, disclaimers should meet the following criteria:

The disclaimer should be prominently featured in the handbook;

The disclaimer must be understandable for the average worker and should not contain complex legal language; and

The disclaimer must be specific.

Although harsh language may be contradictory with an employer’s desire to bolster employee loyalty, clearly defining the terms of the employment relationship will mitigate the risk of an employer being bound to the text of the employee handbook.
Unless a unique employment relationship exists, employers should clearly describe that the employee handbook does not create anything more than an employment-at-will relationship. An employment-at-will relationship means that an employer can fire an employee without good cause. Simply stated, in an employment-at-will relationship, an employee may be fired for a good reason, a bad reason or no reason at all. An employment-at-will relationship may be eliminated by an employment contract or applicable laws.
Employers may also include the following language in their employee handbook to further emphasize the employment-at-will relationship:
Written or oral statements made to the employee are not to be interpreted to alter the at-will relationship.
Disciplinary procedures in the handbook are advisory and not binding on the employer.
Disciplinary procedures may be adjusted or modified at the discretion of the employer.
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The employer may change any terms or conditions of employment, whether these are stated in the handbook or are established through employment practices.
These terms and conditions may be altered in writing only and when signed by specified officers of the organization (for example, the president).

All new employees should be given a copy of the employee handbook. In addition, employees should be asked to sign an acknowledgement stating that the employee recognizes and agrees that nothing outlined in the handbook is intended to create a contractual relationship or alter the at-will relationship of his or her employment.
WHAT TO INCLUDE IN THE EMPLOYEE HANDBOOK

Some local, state and federal laws require companies to have written policies on issues such as sexual harassment, paydays, compliance with equal employment opportunity laws, leave of absence and workers' compensation. These requirements vary by state. However, all employers should consider creating and distributing employee handbooks.
In addition to state, federal and local requirements, employee handbooks should establish ground rules for conduct and performance, describe company programs and benefits, and communicate general information about the organization and its operations. The contents of an employee handbook can span a range of topics, including:
A welcome message explaining the handbook's purpose;
The company’s history, mission, values and goals;
Use of company property, such as email, Internet (social media), phone (including texting) and voicemail;
Compensation information, including employment classifications, work hours, overtime and pay procedures;
Standards of conduct;
Descriptions of company benefits, such as health insurance, paid time off, leave of absence and retirement plans;
Safety and emergency procedures;
Training and professional development opportunities;
Information on hiring, screening, promotion, transfer, separation and rehire;
A handbook acknowledgement form;
An employment at-will disclaimer; and
FAQs (as policies and laws change, an updated FAQ will save managers time in answering repeat questions).   

What to Avoid or eliminate from the employee handbook
To assure that managers have flexibility in interpreting and applying policies, an employee handbook should avoid statements that bind an employer to particular courses of action. In place of limiting language, employers should use general language (such as typically, usually, may, etc.). Leave as much flexibility as possible, do not describe procedures in detail and never use specific wording to outline exactly what the company will do in any certain event.

An employee handbook should make clear that the employer reserves the right to deal with situations as they arise and to use discretion to choose the appropriate remedy for each situation. Make sure to note that managerial discretion will be taken into account when applying polices.
Avoiding liability

Employers who have written policies in place and who dispense handbooks to their employees can help to establish good faith compliance with the law. If a legal action arises, having a handbook may demonstrate in court that the employer established and uniformly enforced policies and procedures.

Employers should make sure to have an employment lawyer review their employee handbook before making it available to their employees. Also, consistently review the handbook to ensure company standards are in compliance with ever-changing federal and state laws. In order to avoid confusion, employers should clearly communicate any changes in their employee handbook to all employees. Employers should also have all employees sign acknowledgement forms that verify that the employee understands and accepts all changes to the handbook.
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This Legislative Brief is not intended to be exhaustive nor should any discussion or opinions be construed as legal advice. Readers should contact legal counsel for legal advice. 
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